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Nane of Case: Wor ker Appeal
Date of Filing: Sept enber 29, 2004
Case No.: Tl A- 0228

XXXXXXXXXX (the Applicant) applied to the Departnment of Energy (DOE)
Ofice of Wrker Advocacy (OM) for assistance in filing for state

wor kers’ conpensation benefits. The Applicant’s late husband (the
Wrker) was a DCE contractor enployee at a DOE facility. An
i ndependent physician panel (the Physician Panel or the Panel) found
that the Worker did not have an illness related to a toxic exposure at

DCE. The OM accepted the Panel’s deternination, and the Applicant
filed an appeal with the DOE's Ofice of Hearings and Appeals (CHA).
As explained below, we have concluded that the appeal should be
di sm ssed as noot .

| . Background
A.  The Relevant Statute and Regul ati ons

The Energy Enpl oyees Cccupational 111 ness Conpensation Program Act of
2000 as anended (the Act) concerns workers involved in various ways
with the nation:s atom c weapons program See 42 U S.C. "" 7384, 7385.
As originally enacted, the Act provided for two prograrns. Subpart B
provided for a Departnent of Labor (DOL) program providing federal

conpensation for certain illnesses. See 20 CF.R Part 30. Subpart D
provided for a DCE assistance program for DOE contractor enployees
filing for state workers’ conpensation benefits. Under the DCE

program an independent physician panel assessed whether a clained
illness or death arose out of and in the course of the worker:s
enpl oynent, and exposure to a toxic substance, at a DCE facility.
42 U.S. C. " 73850(d)(3); 10 CF.R Part 852 (the Physician Panel Rule).
The OM was responsible for this program and its web site provides
extensi ve i nformation concerning the program?

The Physician Panel Rule provided for an appeal process. An applicant
could appeal a decision by the OM not to submt an application to a
Physician Panel, a negative determnation by a Physician Panel that
was accepted by the OM, and a final decision by the OM not to accept
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a Physician Panel determnation in favor of an applicant. The instant
appeal was filed pursuant to that Section. The Applicant sought
review of a negative determination by a Physician Panel that was
accepted by the OM. 10 CF. R " 852.18(a)(2).

Wiile the Applicant’s appeal was pendi ng, Congress repeal ed Subpart D.
Ronald W Reagan Defense Authorization Act for Fiscal Year 2005, Pub.
L. No. 108-375 (Cctober 28, 2004). Congress added a new subpart to

the Act - Subpart E, which establishes a DOL workers’ conpensation
program for DCE contractor enployees. Under Subpart E, all Subpart D
clains will be considered as Subpart E clains. In addition, under
Subpart E, an applicant is deened to have an illness related to a work

related toxic exposure at DOE if the applicant received a positive
determ nati on under Subpart B.

During the transition period, in which DO. sets up the Subpart E
pr ogram OHA continues to process appeals of negative OM
det erm nati ons.

B. Procedural Background

The Worker was enployed as a welder and wel der inspector at the DCE s
ek R dge site. He worked at the plant for nearly 36 years, in 1944
and from 1946 to 1981.

The Applicant filed an application for chronic beryllium di sease (CBD)
with the DOL under Subpart B and received a positive determnation.

The Applicant also filed an application with the OM, requesting
physi ci an panel review of CBD. The Physician Panel rendered a negative

determnation on the clainmed illness. The Panel did not find that the
Wrker was exposed to beryllium or that his illness was consistent
with beryllium disease. The OM accepted the Panel’s negative

determ nation, and the Applicant appealed. W granted the appeal. W
found that the Panel’s explanation of its determnation |acked
sufficient detail. Accordingly, we renmanded the application for
further consideration.

In response to the remand, the Panel issued a new determ nation. The
Panel stated that the W rker’'s nedical records did not provide
evi dence of CBD. The Panel further stated that the Wrker had a
febrile illness of unknown origin and that such an illness was not
consi stent with CBD.

The OM accepted the Physician Panel’s negative determ nations and,
subsequently, the Applicant filed the instant appeal.

1. Analysis

Under the Physician Panel Rule, independent physicians rendered an
opinion whether a clainmed illness was related to exposure to toxic



subst ances during enploynent at a DOE facility. The Rule required that
the Panel address each clainmed illness, make a finding whether that
illness was related to a toxic exposure at the DCE site, and state the
basis for that finding.?

Subpart E has rendered noot the physician panel determnation. A
positive DOL Subpart B determnation neets the Subpart E requirenent
that the illness be related to toxic exposure during enploynent at

DCE. The Applicant received a positive DOL Subpart B determ nation
for CBD. Accordingly, further consideration of alleged panel errors
i s not necessary.

I T 1S THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0228 be, and
hereby is, dism ssed.

(2) This is a final order of the Departnment of Energy

George B. Breznay
Di rector
O fice of Hearings and Appeal s

Date: January 14, 2005

210 CF.R § 852.12.



